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THE COURTS. |

Lezality of the Seizure of Books and Papers
To Be Used in Evidence.

———— e —— =

THE WATERBURY-TAMMANY TIGHT.

Suit Against the Merchant De-
spatch Company,

THE “SHAUGHRAUN' LITIGATION REVIVED,

Applioation was muade yesterday in the Sgpreme
Court, Ubambers, velore Judge Davis, by Mr.
Wiltlam Sinclalr, on behalf of & number of prop-
@rty owners, 1o show cause why the Commisgion-
ers of Hstimate and Assessment should not he
compelied to accept and flle objections made in
the matter of the opening of 100th street, from
Ninth avenus to the lludson River. Amer argu-
ment by Mr, Sloclalr Judge Davis decided that
the owners Dad a right to fle their objections ay
sny time belore the completlon of Lhe openlug
proveedings.

Yesterday the trial of Willlam Mank, who 18 in-
dictod for dealing In counterielt mouney, Was re.
sumed in the United Staies Uirenlt Oonrt belors
Judge Bemedict, The cuse lasted all day, and bas
uet yet been coneluded,

Henry Tine, who bhad oesn charged before Com-
missioner Shields with having sssaulted Tnomas
Edden, on board the steamer City of Hartierd, by
#triking him with a batches and bislng bis thumb,
wns ordered to be discbarged, the government
witness not belng in astendance, The Commis-
sloner sald he could not think of keeping & per-
#0n In prison such kot Weatnor ag this without an
examinaiion,

In the suit brought by Luces H, Wetjen ¢t al. vs.
Jay Cooke & (o, et al & motion was made yester-
day |no Sopreme Cours, Ubambers, before Judge
Pavis, on behslf of Paymaster Cutter, of the
Brooklyn Navy Yard, who in the sulé represented
Mecretary Robeson, to vacate she Iinjumotion
granted in the cuse under the deslsion by the
@eneral Term &0 far as to permis bim o sell a por-
sion of the lron pledged Lo the Navy Department
s secority for moneys in the bands ul Cooke,
McOulloch & Co., ¢f London,

Mr, Chonte, for the plaioilff, ald that he pre-
sumed that under the decision of \he General
Term the motion would be granted.

Aflter gome discussion the Uours Look the papers,
reserviog Lts declslon.

LEGALITY OF THE BSEIZURE OF
BOOKS AND PAPERS AS EVIDENCE,
Yesterday, in the United Btatea Circuit Court,

n the cans of the United States, plalntiffd in error,
v, George Hughes, delendant in errar, Judge
Huor, one of tne Associate Justices ol the Su-
i9:eme Court of the Unlted States, filed his decls-
‘fon, whicn affecis a very important questlon. The
actlon was breught to recover Irom the defend-
ant certain paualties for viclation of the Interaul
yevenue laws, Before the trial the Colieetor of
#e Port of New York had waken the procecdings
enthorized by the act ef March 3, 1307 (14 United
Siaes Statutes, 547), and hud seised certalo books
apd papers, which, it wus alleged, contained
eutries that would sustain the action. The offer
of the government to give In evidence these
booke wnd papers on the trial was overruied
by the Judge, and the correcioess

tbls Tullng s the principal question in the case.

Afver relerring to the | Iation of Congreas 1o

¥:gard to the selsure of pooks and papers, the

jearned Judge goes on Lo say LRl DO sRriGUS Con-
whntlon is made against the pesition that Lhis suit
#f the enforeement of 8 vemally for vielation of

Jie revenuo laws is within the view of the actk. It
i» pinin Also that these books wers offered to he
iven lo evidence agelnst the parvies to the suit,

question I8, was the evidence ofMered ‘oD

A irem the party' within the meaning of the

tatutet [s the evy ce wiaoh the statute lu-
tenas 1o exclude otmer tham thal obiained from
1he personal lesumony ol & parky As & Witheas?

It 1= aino as Leis Lime Lthe well-KBOWa roie In the
United States cOUTts thal & party to & sull may
e called a8 & wituess In Leal sull.  What be then
BLALOS A8 A WitDess and as A party i4 evideuce
Agiiust kim and of the bighest charucter. Tnees,
WmMong OLRers, are cases wiere ihe discovery or
evidence may be obraimed “'from toe party as s
wiiness," [t comes directly from the party or the
witpess, 1L way be used agalost Dim o the United
Hiales couris atall uUmes akd on &l cccusionn,

exeept b the case of & P 'y
WgAIUSE him or 10 the case of & sult Lo eniorce &
penal or florfelture. By statutes of
1664 Congress Ras towed B neces-
Faly geuernl ofcials engaged the ool

jeotion of Imternal Tevesus taxes itha power
to summon beiore them aod examins pariies under
oath #s 1o thelr property. [u some cases
uoswes have claimed exempiion from testilying un
tue ground that their evideace would sahbjecs tnem
104 penaity. The case bDelore ud is 01 quite & dier.
eni conracier, No “apnawer or oOther pleading’
has veen given., ‘The party has Bot been aworn
nor Les b tesiifled. No “evideuce Das neen ol-
tained from the party.” Ko “discovery™ has been
inade by mum. He has been perfectly milent. He
has disclosed notiing, He has discoversd notbiog.
His invoices have Ueen seised, and bave beenm
offered to the Conrt, but (bey ure not tae evidence
or discovery referred to im whe statute. The
Atitule speaks olevidence Or discovery obtaimed
Irom Wbe Party or witnesses, and not that obtained

Irom Inveices apd bils of ls«uu! which
Lad betn wrested from bLim. * * Tpe
dincovery eor evidence exapected to  be
given y the party wWas of s personal

nalure to whick ne could make oatt, The siatute
coulemplated a cate lo which ng snouid make diss
cavery or give evidence ju such form tust be could
pWeRl to the truth of his statemants; Ltnat Lthose
sintements shouid pot ae given in evideRce sgainst
im when prosocuied criminaily or for a penally,
hut that If he tesiified or made discovery upoun
oath faisely he ahould “aiTer the puaisament due
to & perjurer. The cate of the Imlernal evidence
derived frumn the contomis of books and purers
seized upon Judicial auihorily 18 diferent irom
thise It 18 mot the . “discevery or tlestilys
ing a8 aforesaud.” coutéempiated by the shat-

ute, It cab hardly be doubted Shat s
evidesiea weuid be competent except for
the provisien In  qoestiom,  Such  was the

opinion o Lhe learned Judge who tried the canse,
sud such was tne Rolding 1o Mtockwell's cass (12
lu, Kev, Hee., £9). Alinvogh deciaed ter the pas.
¥Age ol Lhe wit of if6s, LBAL AcL wan Dol alluded (o,
It ‘prubllll_l eacaped the atlention of counsel
and the Courr. On the appesi 1o the Supreme
Lours the case Waa decingd apom ether painta. In
my judgmont theve in abundant aliment fur &l the
IARgUARe of the statute of 1808 wittioat appiying
1L to & cuwe like the present, whien, 1 think, 18 net
Within  it4 intent, GOr Bece-marily within iis
words, Fer the error In eXciuding (he evidence
10 be derived iroim the books and papers tae
jadguent must be rovorsed and & uew inal Lad,

THE

KELLY-WATERBURY CONTRO-
VERSEY.

A8 a jruit of the apiris of unfriendliness spring-
Wfig up in Febrowry last between Jour Kolly and
Nelson J, Walerbury—a war that ragod with greas
vivterness in the Soclety of Tammany or Coluwm-
pian Order—articles of Impeschment were pre-
jerred against Mr. Waterbury, alleging thas he
bad viclated tae laws of the sociely, Upon such
articies of impeachmont Mr. Waterbury was du'y
tried. convicted and sentencs passed tuas he ba
touAured. Mr. Waterbury at once carried ihe

une into ihe courts and obtaioed sw Altersative
mapdamin against the Tammany Soclety, with au

order to show canse wiy the soclety shenld not
give bim copies of {ts constitution, bylaws and
i4, o0 the ground thst he was about to

impeached an Lt  paperns . were nec-
e<sary in ftaming hie detence, The mandamus
w =eryeu 00 Lhe dRMe day he Wis Lo have been

lired, Tae viase cABSO Up yedlerday befors
Jutige Weatorook, helding Sapreme Court, “pecial
Teim, on a motien 10 joash the writ, Toe inter-

WEEYVIDCad L Bne proceedings on the part of tie
Tommeny Sociay was shown 0y the presence ol &
numser of Jie preuiinent members, amodg whom
were Suchems Augustug Mebell and Toomns Dan-
lepe O beasd o) the soclety appeared Messta,
Henry L. Glintos aad D, U, CAlVie, walle Mr. Wi
Fervury Appearsd (o propria personid,

In rapport of ihe motive e qessis the writ Mr.
Cllnton argoed thal it was deleciive 1B 8VARE PAT-
tleular, thal If aileged that Mr, Waterbury was
avoul Lo be lmpeaciied, wherean the real face
WaS Ba nad oefn impeacned, bud S0 far a4 tue
Hociety of Tammany wed conoArmed 1RO 0ano Was
enoed menths age; Lhat he was impeached for
effentes wiich the society Bas power, ander the
laws of New York, Lo pumisn, and teat the {m-
prachment and all matiers conuected Lherswith
were Wilhin the caclumive jorndichon ef the -
ety

M, Waterhury, In reply, sfated thap the o
was Dot ended, and, therelors, the svarment |n
Lhe wWril, that be was about bo be imposched, was
Jieraiiy true; Wit |l iemmainy I8 & cerporation
erested by the law (Lis sgmenahie to ine Inw, &
Are wli obher corporationd; (has Be wam and 1§ &
memuer of the soe'aty, and, having good canre Lo
believe that hie riguts a8 a corporator are abent
W be wiolly aisrsgarded. bhe Lan & right te be
Beard and 10 yes auy RALAIA O hooks of sua eor,
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':mm whieh wiit rm him of ble r ;7 thet | named company four eases aud one bale of leaf | Indietment o bim with stealfng an !nﬁ T hae Any lnterview wiia Mr. Kimbal ow

. Beaa mthl'u, G'ﬂlil:l of 't:l:- MDA | 1onucco, the .:.p.", af the plainti?, in good ﬂwllg :1 %ﬂm am: chiuin, wo:'u“ o .r::: :“!l coula .;Iturug pad E:. lg;us,ﬁ'::nuh.l.n.;

paper soolety, and anue| - B Lrunk belo uEG o Irelg gensral aver were
wiierefore, be insisted, the society sbould be com- | OT4er and condition, vaimed at §400, the company fickrasn, who was bonrding ot M. 308 Grand | and the iasuransc. T 1 RAVE KOow

1 lied by due process of {aw Lo graot him Lis sireel. These priseners ngo ou; sont to the mtmut#’.‘ n::;uu‘l” .e.?uu':g“ to puy tht

pe
rlmtn 08 & Orpornior.

. Clinton replied ihat Tammany was & eorpor-
tlon, but (Rat corporations could not be com-
pelied to show their bouks and Dapers umless it

.could be gnown that a direct pecuntary right and
interest were 10 bE _lnvaded or some specifio
TIght to be vioiated. Heurged thut the writ did
" motl show that any soch rigns was to be disre-
garded; that it wasd mlso necesssry to show in
whose custody the books and papers were, and,
wilie the writ averred that Mr, Walerbury nad
applied to Mr. Scheil and Mr, Stepliens for tone
paicrs in quession, it did DOL @aver Lial they were
custodinos of the properiy of the soeieiy. e
cibed nnerons aothorities in favor of Hig views.

In turilier reply Mr. Waterbury read a host of
eXIFACLE [rom vartons law books wilch gave a4 @m-
rectly different verston of the point at issne. e
contended tout a eorporetor dees not nesd to
give hin reasuns for demanding to see the books
and papers of & corporation e which he is
directiy mtercsted, :

Judge Westbrook here Iutimated a desire to
Bear Mr, Waterbuiy as to wonat tnere was o the
fuce of the papers showlng 1t was necessary for
him 10 have tne exiracis he desired, or that he
had not copies of them or ss to whether it
appeared that the soclety was acting contrary to
e mlmd reguisailons,

Mr, rbury staed that he took 16 that he
was Dot obliged (o anow that, and that he did not
grunou to show 185 that he had averred (hut Lhe

ANIALY Soviely WAas a pubiic carporation ander
@& charter tn wnleh | was expressely declared
that thnt was & ponhe act, and its constitution
Anu bylaws must brought luto court and proved
1f pecessary, >

Judge Westbrook lnqunired if, where a member of
& corporation seeks reliel, mist he oot SROW that
the corporation ls bhrewking ite ruies.

Mr. Waterbury, io reply, said cthat this muse be
met up in the way of delencs and that It was nol
for him to allege 15. He came Lere unders clear
law that this velog & public corporatien and he
being & member of it wnd eniitled to the privi-
leges of members he waa entitled to a copy of the
copstitution and bylaws, especially that portion
whieh Telates 10 4 maiter aflecuog him person-
ally. All that was required was sl there should
be & good case presented.

. Mr, UChinton, 18 his jurther argument, nsisted
that sl the cases elted by Mr. Waierbury where
an ipspeotien ol the Looks was gruoted were
based on transactious ln regard t0 which tuere
WUE 4 pecuniary intereat,

Judge Westbrook smid that as Mr. Waterbury

dia pot show ou the lsce of the writ the neces-
gity for tbese documents, and did oot show
that these porsous were the oustodians of them
Or were shle to lurnish them or that ne had mude

4 reasonable demand for 1 ne thought the
papers were fatally defective,

Al this polnt Mr, CUalvin rose and stated that 1t
Wi i setiled law of the State (hat if a meoiber of
a soclety was expelled in couformi
rules of AUON SOcCieLy that & man
lie 10 restore him t0 membersnip,
amined WIiLh great cire the authorities LeArIRg
on Lhe present cuse, and not am Lastance could ba
found compeiling & produciiom of the consutu-
“&nﬁ xﬁ bylaws as asked for In the present ln-
8

After gome further argument Jodge Weath

[ to

to convey aad ods to Galena.
?Ir.“n.’:: there deliver ihe !:u:a to pisinti@
with all re bl d t he to pay o
coip when the servige was
periormed, Buil wits entered for the value of the
goods, with Interest, and for such and fucther ro-
llef asto this Cowrt may seei just, and jor Lie
COH's ol tlis potton. As Trial Term of the Marino
conrt, heéld December 14, 1872, belore Juduge
Bnew and 4 jury, she chae wus henrd and a veldiet
rendered jor plaintuf of §800, with sn ellowanco
ldnelr $256. Agaln tnls same actlon cwne
on far trial, besore Judge Joschimsen sud & Jury,
oi the S0sh of June, 1874, gud a verdict renaerod
1 fMvor of plsintif for §930 and §108 costs, amount-
g inall to $1,088 This cuee, now Detoreé Juage
Gross, with the reeord of the two previoua ge-
lions, and the tesrlwony of four witnesses (or
plsintiM and seven ter defendant, preseut or ab-
sent, written orvyerbal, all 1o be reread or the
witnedses recalled, witli the legal polnts a4k 1ssue,
invested the case with unuaual Interest, The

ROuUs I question were duly delivered o ke de- |

fendanty, wou by thom forwardad to Athens by
barge, and from thence on to Chicags, where they
Were received by the defendant's agents, They
arrived at the Jautter place on the I8th of Uetaber,
1871 Upon that nigot whe great confagration
broke eut, and in 14 ruvages congmed the depot
aund vboidings of the compauy, wnciuding, ad was
snpposed, the plaintiA’s property, as bayond that
poInt oo trace of them was ever discovered, and
lor the recovery of the value thereol the wetion
Wis broaght, Tne evidence being all 1o Judge
Gross cuarged ths jury, and Vhat body retired,
and after a prolongéd dbsence folied te sgree anid
were discharged,

MARINE COOURT-—PART 4
Before Judge MeAdsm.
ACTION FOR BHOOTING A BOY,

The PlalBtiy in tuls case 18 the father of Jehn |

Weir, aod resided at No. 420 Wess Bixteenth
stroat, in this city. On'the 7th of last September
the son was in company with other boys, aad the
defendant proceaded out of & planing mil estab-

Ilshment in the vicinity of the place In question
and levelled w goan loaded with buokshol as the
boys, ani fired, wouoding Jeon iu tle right arm.
Young Weir, in conssquencs of the injaries he re-
eelved, was sent to Botevue Hoaplial for medical
trentiient, and aiter being discnarged, in & week
OF LW, Wi8 unable Lo get work for a considerabie
pertod, owing to the wonnded arm remaiming stil
sore, Fue plailntud testified that the doctor's biil
was $50, and the doctor deposed as Lo the naiure
of the wound,

Tae delendant testifled that at the time In (nes-
tion he took out the gun, which he supposed wia
charged with nothing but powder, aud fred it off

in erder te frighten the boys, who threw neavy

stones Into the eatanllshment aad were consiantiy

toleving therefrom,

coarged the )i that there could ne
no doubt that the boy was t by the defendans,
and, as a matter of law, the act was illegal, The
only question the jury had to consider was that ol
dumages lor loss of service, taking into thelr eal-
culatious the doctor's fee, and they wera Lo aEsess
tliess amounts with whatever they thought the
% * -

altuough strongly intimating that he would quasi
the wrig, Lok the papers, reserving nie declsion.

THE “SHAUGHRAUN" REDIVIVUA.
Not leng gince Mr. Dion Beocieauls brought an
action Im tue United Staves Clrealt Court agaiust
Joshaa Hart, proprietor of the Theatre Comique,
to recover the sum of $25000 for an alleged
infmogement of the copyright of ihe *“Shaugh-
raun,” by playlng in his (Mr. Uart's) theatre o
drama the title of which is the “Skibbean.” Mr.
Bouclcanlt claims that the “Bkinbeah' has been
pirfved (roin the “Shaughrann.” Judge Woodrum
tried the cass in the course ol the past winter. 1t
was coutended Defore tho learncd Judge, ou the
part of the defendanf, that ibe “‘shaughreun’
wus “stolen’ eor made up by Mr, Houcicault
from u play called *“Fyke ('Caliaghan,” and
that even If It was original 16 was nol shown thas
Mr. Boucicault mad seoured a copyrigus of lus
lay, and nad not lodged a copy of it with the
brarian of Uongress ten days after dilng with
Bim @ copy of sae title thereol, The resalt of the
srial betore Juuge Woodruff was tne issuing of &
temporary injusction restraining Mr. Hert from
pluyiog lu nis sbeatre ceriain specified scenes in
the “Skibbean,” on the greaod thal they had been
pligiarized from the “Seaugbran.” Tee lujusc-

tlon  also  required Mr. Boucicanls to give
bouds to Mr. Hart in the wmsum of $5000
0 securé Dhim  agalnad Aoy  damagd
he migne in  comnsequence ol

the injunction, ln the event of the decislou of the
Court being finally im his vor. Then the gques.
tion turned upon Mr. Boocloanlt's acqu rement of
8 copyright 1o the “Shaoghraun,” dad Lhis gume
up en demurrer at 4 sabsequent stage of the case
betore Mr, Justice Huns, oune of ihe judra of the
Bupreme Court of toe UCnited States, heidlog term
in she Circuit Court of ibis disirict. The (earned
Judge renaered hiu decision yesterday. He over-
rules the demnrrer flied by the detendant, and
pives she defendant lonve 10 ALAWEr tue COm-
plaing i m"d dave.

Richard O'Gorman, counsel for Mr, Boucicauit;
and Measra, A. H, Pardy asd Lockwoud & Puss
for Mr, Hart,

AN ERIE RAILWAY CONTRACT.

The Erie Hallway Company, under a econtract
wiih the Delaware ana Lackawamia Canal Com-
pany for earrylog coml, became indebtad to the
latter company in the som of $10,600, paymwent
lor the same bLeing due on the l0ih insl, Mean-
while the Jeferson Car Company Lrought am
equity suit to compel the paymens of this money
to that company. Afer am investigation belore
W referce such paymens was directed o be made;
but pending toese proesedings she Erie Rail
way Compaoy became Iiosoivent, aund Mr,
Jewett  was_  appoinied receiver., It Was
ciniuied Ly Mr. Jewdit, a8 such receiver, that
his powara took precedence of Whis oruer ol pay-
ment, and et & porton of the L0600 siould ve
paid 10 lim, A motionl was made yesterday be-
fore Judge Daviy, in Supreme Court, Coambers,
with & view to settling the rightls of tee partl=s
Ju controversy, Alter gaite & lengthy argument,
in which several eminent counsel pariicipates,
Judge Davis gave an oril deeimoo, direeilng tnat
the money be paid to the JefMerson Car Vompany,
He wans asked of thig carried Interest with it, and
be said nuk.

MARINE COURT—PART
Before Judge Alker,
JEWISH BURIALS,

Jucoh Keyser ot al. ve, The (ienesencr Toters
stutsungs Verein.—The defendant 1s 3 beasvolent
associntiun, owuing sevaral sectlous of ground ia
the Bay Side Cemelery, its object being the pro-
vision of & burying piace for Its members, snd
free harial for pedr larasiites, and furiher the sale
of graved to members of tholr rellglous perdunsion
outside the soclety who are ubie to pay saud who
are wilbeg to conform to thelr roguiations, Tuo
plaintids clalm that on the death of thelr father,
in March, 1873, they vislied she presideut eof this
pociety and siated thelr wish to ebtain a grave
prepared for the uext day, that Be replied that
the charge wonid be §30, which they agreed o,
and the parial took place ; that about a4 week after
& bl was sent them for §101 50, to which they
demuried, but that desiring lurtuer privileges
whey paid 1t that subsequentiy they applied jor
perinissium 40 erect & tombatone, jor which per-
urleslon $90 wus ciargod and & day set which wus
exactly one yeur frou: the e 0° tho burisl. 1
was testilied by pisintifls’ witnesses tuat It was o
rule of Shelr th, and cousdered & great
disgrace If not eomplied with, inat the mooument
shouid be erecied within & year (rom the say of
barial asd cerialn prayers of aedication offered at
she time, didd tne evideace of e plaintils was
that they appeared on the day set, bul that owing
1o some dtspuie Datween 1he deiendants aud the
roprietors of Lbe cemetory adinitthnce couid oot

| e sbtaiued, aud tual, conseqrentiy, tha lmpuriant
day pussed, louving neir duly unperiormed, They,
therciore, ciaim §1,000 damuiges [OF ke vulrage
l infileved apon thent i thelr religious convigtions

I

and for monay woich they ciaimy was axtorted

from them, L8 tisy claim, withont Am equivaiens.
| Tae deiendants’ varsion O the story, As related by
their ofcars, 12 this :—THAt Loe plaintims, on visie-
ing the prestdant of 1he soviely, were toid that
the grave would capt §40, but that, the piaiatios
expresaing thelr ignorance us te the proper mode
ol eondagiing the services, e {rnlan;. al their
request, sout the ~Baal-Mlsavkmy’ and sexton
ol Lthe soclosy, seven persons, (o prapace the body,
&, 10or walch the balauce vl the LI Was coarged,
aud which Was pald without goestion; Wit
subssque 11y, al Lie Uimes 10T ereciing the moun-
mens, the seciety, at the PlLIIATIMY reqoess, for-
pished six “Baul-Mesaskint," with the understand-
tog that plaintil would oring with him at ieast
slx reasives, in order 10 form Lhe mecemsury
quortm, withons which the stone conid net Le
Put up; that defondapts’ cificers came, but owly
two persons appeared for pisintifs, wnd tnas it
was for this reason and wecanse the luscripsion
agreed upon Wis Dot upon She mooument thet
the ceremony Wad unmutd. And not for the
cause mileged by pialaiif ABA In senclusion
they stated that & few days subseguentis, and
within the prescribed time, the stous Wis placed
upon the grave with ail tas honors And in pres-
ence ol the re ita number, the plaintifs Islling
to Appear, bough notified,  Judge Alker
cliarged he ? tbist they could give no dam-
agen for injured feelings; hut 1l they veliaved that
any of the meney had been obtained throagh
fraud, decdit or cuertlon, they would render n
verdies in pinintie’ favar for suech amoant. Ver-
dict 1o (aver of plaioiidy ior §40,

MARINE COURT-—PART 3.
Before Judge Groew
BUIT ACAINST THE MERCHANT DESPATOH COM-
PANY. ’

Bernbardt Diegits ve. Alexandar Holisnd,
Treaturer of the Marenan(s' Despatch Transporie.
ton Campany.—Tuls case cama-ou for trial for the
third time yesjerday. On the d0th of Beptember,
183 Lae DIAIELIQ’s agcaie delivered 19 the Above-

dant migne r be made pay for Lis
outrageous ack,

‘The Jury rendered & verdies In faver of the

plaiushil lor $85, i

DECISIONS,

SUPREME COURT—OBAMBERS.

By Juage Westbrook.
Clements V8. Ytorria.—Graoted.
By Judge Brlrlf;.
Thas loadtution lor the Sav of Merchanta’
Ulerks ve. Morriil.—Motion ¢enied, Oplulen,
Wilklugon, &c. ve. Hawley et al.; Beil va. Frivel;
In the master of Thompson.—Gran ted,
Shea ve. Sues.—Mouon deniea without préju-
dlee. Opinlon,
Beott ve, Dexter.—Motlon granted. Opinlon.
Burnoss va. Norcreds,.—0} inion,
By Judge Davis,
Whitehead ve. K 1y —n granted mo far
A8 to direct the referue 10 select and mark the ex-
hibits BUAE Wre De.esdary to be priuted as part of
tha appeal pepers, ana thar, upon such selectlon
and markiag, the same be printed ks part of the

case,

Byman ve. Ahrahame. —Motion denled, with §10
cosis of opposing. 1 thiuk the aMdaviia show
that Abrahams iraudnlently withheld the aebe by
conceallug his real pame and assuming that of
Goldbey, who sceus Lo bave been an irrespousible

1A0N,
m‘tﬂl""tll-NiNn va Niven.—Motlon dsnied, but
without prejudics o Its renewal on additional
P Tile proceadings before the pressus
rejeres In the ollier case ought to be brougds to a
close, elther by report or asinuance, hefare
she oraer Is made in this ease, The statements of
delendanis should by met and explained,

Barstow va. snulln.—Memorandum,

Willlams va. ©'Neill.—Moilon stioutd be dented
with $i0 costs; It was ebviously made [or delay
and annoyance., The delendant O'Neill had Bo-
tice of the lppllutluu for Judgmaeunt, at whica
time 1t |18 customary fur the Court Lo grantihe
allowance, He appeared and cootested the ap-
plication for judgmess snd interpused fortner ex-
oeptions, whien wers overraied witn cosia. There
wal BO necessity for delaying the procecaings
with the stay Be ontalned, for If there was any-
toung in hie abjsciions to the manoer ol oblalning
the allowance he conld mave brought that belure

the Court without embarr, the case with an
order atay proceediugs. motlon s de-
nied, witn §10 costs,

* GUPHEME COURT—SPECTAL TERM.

BrJ Westhroek.
Bhiven va. Gu:uu:gumu denied.,
SUTERIOR COURT—SPECIAL TEIM.
By Judge Van Voral.

Harte va. Nye.— sug of law

geliied und ll';;ﬁ.
Putunm vs. ligh et al.—Compinint aismissed
without cosia Hee memorandum,
COMMON PLEAS—APECIAL TERM,
By Judge Loew,

Schm'dt va. Steveuson.—Motion to pumish for
contemyt Oenied on condition  that the witness
pnsawer Lhe two questions 10 the order to shuw
canse.

Dickerman ve, Marphy.~Application grauted,

Ward va, Xorton, —Matisn granted,

Qole va. Sill.—Order seitled,

Encing v+, Beckeateln,—Motion to amend com-
Emm granted en paywent of §10 coats. Order w

€ seitied 0B nelcE.

COURT OF OGENERAL SKESSIONS,
Batore Recorder Haokets,
DURGLARIES AND LARCENIES,

John Wisen pleaded gullty to the crune of bur.
glary In the third degree, Un the night of the 19th

of June he broke into the clgar maunlaciury of |

Lopez & Fernandez, No, 214 Pear! streef, and stoio
$000 wOrth of cigars, & porvion of WAICH Was resov-
ercd, He wag sest Lo e Stale Prison fer fuur
years,

peter MoGiveney and John Moore pleaded gullty
to perit lareeny from the person. On the lst of
this month they stole 4 pawn teket, repreventing
& gold wasch worth $14, beionging w Frank Jea-

Rings.

Istac Well waa yricd and conviciea of steabng
4100 1n moaey on the 19th of Lhis moutl, veiong-
tug to his stepaaughbier, dary h?.

rederick A. Goodall, who pleaded guilty on th
2'd to ubnaining $97 vy iRlee prelences, was e
at the bar lor sentence, His Honor said he be.
longed to & gane of ewindlers, Thise prisoners
were each sout to the State Prizen lor toree

“AFn,
fictor Clawson, the youth wno pleaded gullty
©on the 219t Inst, to nn actempt to rob Mrs, Susan
I'tielps, of Elzabeth, N. J., of & pocketbook eon-
taluiug $12 60 while waiking through Madison
wvenue, was arraigned, 1LUe counsel precented in
mitigution of the sentence AMASYI's to sbow Lhat
the youth had very raspectabie relasives. The
lecorder said that he bad recently observed in

ARMI0E sentenCe UPON Lhe young men who roaded
?ho Hudson River Raliroad Company or $80,000
that edasasion and socinl poNItian Was an ARgra-
YALIOE Fatner than an eXcuse jor erime. Clawson
was sent 1o the Pententiary for seven years and
six months,

Frederick Ranfeld, a youth, pleaded gutlty to
stemiing ou tue 17ih imet. §34 irom Deulel Comnor.
He wan sent to tne Penitontisry jor three yoars,

Manrice Wusun, alias Heary Wison, oharged with
Burgianunsly ehlellaﬁ the lguor store of John J.
uinn, on the St of this month, dnd stenling §156
waorta of wurl{. pitaded guilly 1O 4D atiemp: at
burglary fa whe third degree.

Michael Kie pleaded gullty to petit Jarceny
from the person. The indlctment eharged that on
the Isth jass. he 3tuie & goid ckaln irom Heury
Eu.nmn while ie was walk.og turoagh the Ciiy

all Pare,

William Wright, who, on the 20th inst,, stole n
watch aod chaio valusd ar $04 lrom Goeyree Heme-
nan, whils walking on aveuue B, pieadod guiliy to
the sdegaiing,

ottt Porter pleaded gullty to stenling on the
antn of May $31 10 money belongiog W George H.
M. Jaconson,

A wimilur piea was sccepled from Jacoh Stache,
wno, en the I¥th of this monts, stole $80 Irom
Juho Merkel,

Stephien Lsonard pleadad guolity to an atremnt
At lareeny [rom [RS8 ParRoll.  Uu the 16ih of May
he stole 1 [rom the parsen of Robert Johnson.

Peter Woods, who was jointly indieted with
three youne men for breaking nto the tatlor's
shop u,mlo F. Eliera, No., il t Twenty-foarth
atroat, on tua 20d of day sod swealing $600 wo, th
ot cloih, plaaded gullty 10 4D attempt,

Frank (iimione pleaded guilly to staaling, on
the L1LW of June, §75 woril ui Lrass, \he praperiy
of Constance Biondin.

Tae above named prisoners weres seni to the
Btate Prison for two years und six montns,

Robart Snorily and Willam Smail (Deys) pleaded
guiiLy to burglariously entering the pouse vr Jen-
vetty L. Loaier, No. 179 Sullivan atreei, ana sieni-
ing §5 worsn of prepariy. Thene juvenile thleves
ware aenl 1o the Latholie Protectory.

Jonn Far, who mndel gulity, oo the Hth of
this month, to an Atiempt at purglary o fhe rmra
degree, was septenced (0 the Stale Frisvo lur

Ateen months,
.Iinnr Hirson and Teowis Scholl i plendod

worth of cigars. the properiy of Lous Korndoe-

|

L %hnm Clark wae Lrjed and ¢onvicted upon am , Vake ib p, SRLILE AL RRAEAMENLE 01 Lk belora thay i

guiity to stealing, o the 1410 of thi= montp, $30 | made ‘he moat favoranle representation of what

Penitealiary lor oue yesr,

Jueoh Grosuman, who on the 17Tth of s month
#tole ?MI in monsy rom Loulsa Ruhe, pleadad
gatley o grand lgrceny, He was sent Lo ke State
Prisun for eighieen monthe.

ACQUITTAT.

wiliam Mooahan, George Hopking and Charles
Christen (youths) were tried for stepliog 840 In |
mouay (rom the barroom of James Heigly, No, 163
Hudson sireet. The jury rendered & verdios of
not guilty.

TOMBS FPOLICE COURT.
Before Judge Dufy,
CHARGED WITH EMEEZZLEMENT,
Frederick Mundy, of Brooklyn, was arraignod
on & charge of enbezniement, I8 wis alleged by
the complainant, Willlnm Johnson, & Skale Sen-

ator, that on the 7Vth of Jaouary he rewisted
Mundy o cneck lor §157 L0 pay a premium oo an
lasurancs polioy, and that the lstter appropriated
the sl Lo Q Wn nse, I'ne defeacs wis that
the money wad losned to Mundy, Held to answor.

BHRAEING UP THE GANG,
Detective Dorey, of the Bixth precinct, yester-
aay firrestea James Molloy, of No. 0 Mulberry
straot, for stealing & watgh aod ochain from Wil-

iam MeNamarg, of Brooklyn, I T, Molloy (s the
lewder of w ganug of sixeh ward thileves, whom Cap-
t2lp Lowry for some time hack hus beem ondeay-
oring Lo break up, Jusgiee Dully, befors whom he
was taken, beid him lor trial at the Genernl
Hesstons,

ARREST OF A PICHPOCKET.
Peter Barrett, of No. 78 Roosevalt street, a
newsboy, was held to apswer on o charge of plek-

Ing ihe pockoet of Patrick Doheny, ol Barciay
sireer, of Mundry ten cont HLAMps, rrott i said
to beleng to n gang of youthiul thieves (hat imest
thie neiganorbood uf the new Fost Uitlee,

WASHINGTON PLACE POLICE COURT.
Belfore Judge Bixbvy.
DANGEROUS ACQUAINTANCEH,

On Thursday night last, aboui eleven o'clock,
& gontiemun, at present staying at the Hotel
Brunswick, was accosted In Unlom square
parge by two women named Lillle Green and |

Kittie knnis, While eogaged in conversation
Kittie Enuls snddenly embraced him, aund at the
same time Lillis Green selzed his watoh ehaiu and
tore o lncxet Irom It and ran away. Both women
wore arrested by Omeer Foley, of the Twenty-
ninth precincs, They were brought befors Judae
Rixby yasterday and committed, lack of $2,u00
batl ench, 10 answer,

BROOKLYN COURTS,
COURT OF OYER AND TERMINER—A RAILROAD
NUISANCE—PRESENTMENT BY THE GRAND
JURY,

Befors Judge Praty,
Alnrge number of taxpayers, residing In the
vicinity of tié interseciion of De Kalb and Frunk-
lin avenoen, recently sent to the Grand Jury ef

lottomry, ahd the othor eXpevees neces<ary Lo
make the freight and the general average avall-
ihie. And ihey had then no couwrol over the in-
suragoes, v 1w, therefore, quites unlikely that
they undertook to pay the bond and discharge
His  lien.  Therr  arreogement was o wilh
the mortgagee, wod there 18 RO eVidvnce wnat ibey
ug:-nml with shw o do anythusg more than take
th bond [roin tae Dolder ani act as aral agen:
of the ship in adjusting 10« affulrs. The proofs do
oot estabiih that i that arrpangement thay under-
took to satinfy tae bottomry and extingnish |is
den withont regard to the amounnt of mu!m;, gon-
ornl average sand insaramces which coald be eol.
lected, aud without regurd ro the necessary dis-
burssments and comipisatops, Such I8 net she
testimony of Mr. Higgine, nor nas the mortgages
SO Lesillled, ana tue DWRSr Was LOL present at bue
arrangement.  The sppellauts, upowever, Trely
Upuls  the siatement of twe sons of the
OWDer, who do not speak st all of the ar-
raegemoent of the morteages. They upeny
ouly of a sohsequent interview of Mre -
Klba witn  the owner, from wiom the posses-
#lon haad Ween taken, aud who 2ad then no
control over the sertlement of the sRIp's
aifsirs, Their sigtement is thac Higgins proposed
O jay the bDetlowry Lond foF she OWNer i he

would @ive his firm admstmenrd of claims agulust
lipurance companies, and expresssd his coavio-
tions of wiat his Arm conid do, making somne
Prowises respecting the rare of commissions gud
PEOMISILE 40 nphly Cie collections to the numt‘n-
medintely. The sous siate Wrilier that Ly wos
agread te, but tue policies wera not deilverad in
purdusnce of any such Agroement, nor was Lhere
ROy wereement to deilver ihem, and want In very
remurkakle the sone state that nothing was said
At tbe interview abong the policies, !M: were
subsequently handed to Mr. Higgins o be eol-
lectad and the pmouns to e appied w the
yment of tne bottumry bend If necessary.

hose witnessss ave coutradioted in some Durtioo

lurs by Mr. Higgins, but, asinming thut their
statement |3 correct, I8 lalis short of prool shiat
Higgins agreed to discharge the soip frouy the
botiomry Lieo, or agraed to pay the bond wod ook
only o the frelght, Insurances asd genersl aver-
age. And even If tie lirm could be considered as
ageats of the owner, the payurent of his debt, or
the debt of tne ship, conld not work u savisiuction
of the debt or exilnguish its llen. It wouid unly
change the oreditor, We are of the opinien, | hen,
tbhut no arrsugement with the owaer has been
belinnts have been dis-
enforcing the bonom? lien,
has neen set np, he

proved by whioh the
abled from

Another delence ap-
peliants contend that the libellants are estop-
d irom resorting to the ship for any

Alnnce of the beod umpald by thelr representa-
toug, They insist that wney purciused the shi
relying upon & representation of Mr. Ell‘{'l:ll 1111
If shey purchused and snould setile cortnin claims
of the chartarers there would be at leass $3,000
vevond whkat was needed to pay Lhe bottomry
bonds and ovher claims of i Orm. There 18, BOW-
cver, no sufMclent prool of such represeutstions.
‘Lhey are Jsnled by Mr. Higgins, and the vnly par-
soll who amirma they were made 16 Mr, Nicaerson,
the purchaser hlmsslf, Aud even the testimony
of Nickerson appears to assert oniy that Higming
exp 4D opIGion redpecting what woula be
tue result, rather than & poeditive esserilon
\he L This 18 quite an oAl
cient basls for an estoppel, and maniiestly
the opinlon was not reiled opon. Nickerson
had exawinsd lor himsell some of the Accounts at
leust. This dikposes bf the case. Admittlug tue

and commisslons, or even for their dlsbursements

Kings counsy a petitloa that measures

be taken to a&bate whe nunisance ecansed
by the imperfect tracks of tae Prospect Fark Rail-
roud Compauy and of the De Kalb Avenns Rullroad
Company, whieh crosa emch other st tnat point.
It wue sukted L the pettilon that each car was
compelled te jump tbe tracks, crestlng & loud
notse and Jarciog, wilich operared to the annoy-
muce, detrimont apd d i of the "
of tue locality. In responfs to the tition toe
Grand Jury yesterday made the foliowing pre-
sentment Lo the Court of Oyer and Terminer:—
The Gramd .tnrr having bl presented to them the
petition irom well Known faxpayers and residents in
the vioinity of Lie Kaib and Franklin avenues, Sev.

enth ‘ward, compinining of & nolssncs cudsed by the
Grand wireel, Prospect Park sod  Flatbush  Avenus
Haliroad Cowpany, st tae interseoton of Kulh
and Frankiln avenues, would respoctiully state that
we have examined toe condilion of the tracks at said
tersection, aud find the compisint of peiitioners tally
sustained. We would also state that by & resuistion of
Comuon Councll (& certidel copy aitached to the |‘{-
tion) which tecame s law November 18, the Cote
poration Counsel wasidirected fo ke logal procscdinza
l.“lall..l Fraoklin Ralirond Company 10 coinuel them lo |
abute the aulrance new complained «of but which still
remaing upabated, And we would respectiully
mend that the proper steps be Lumedistely
abate the sald nuisance.

WILLIAM HALLIDAY, Poreman.

COURT OF BESSIONS,
Belore Judge Moore,
CRIMINALS DISPOSED OF.

Charles F. Tourston was tried yesterday for for-
gory. e was couvicted and sentenced 1o the
Feoltentiary lor a term of filteen months. John
vrawiord was oonvicied of graad larceny aad

seutenced to the same institution for eight yoars,

Johin Dethan, who kilied his wife, pleaded gullty
to an indlelment (ur marder 1 Ahe sacond degrea,
Micpael Caramonti and Uharies Saeridan Indicied
for sssault with lutent to kill, pieaded nus guity.
Feter Boyd, iudicied jor manslaognier; James
Sweeney, (or robLery; Willinw A lun‘? and

Willam €. Back, for burglary, sad Whllam
HRooney, for grand larcsndy, all ml la o slmilur
Tlea. ‘ﬁw: were remanded 1oF W

COURT OF APPEALS.
ALsaxy, June 25, 1§75,

In the Cours of Appeals to-day Lhe following de-
clmons were bavded down:—

Motion graoted. —Wenizler vs, Aldrich,

Application denwa.—Smith ve. Nelwon,

Judgment wiflrmed, wila costs. —Uole va, Miles;
Colemian vs, Bhattuck: Mullaly va. Tha Magor,
&¢., Krekeler va, Mitter; Pelimun va The Majyor; |
Tae Exoelsior Savings bank va Campbell; Baiueo
Vi Same; Macy ve, Nelson.

Juagment reversed and mew irial granted,
costy tu wbide the evemL—-bBrenman v 1he
Mayor.

Orier afMrmed, with coste--In the matier of
Joan . Vool

Order of Gentra; Term reversed and jodgmeant
for plainti¥ un verdict, with costi.—<l'eopie eX
rel, Hogan va. Fiyon; iFeoplc ex rel. Loutrel va. |
MoUabe,

No. 76, The Rallway Pasrengers Assoclated Com-
pROY dva. “’unur.—-lrgumeut resumued and cou-
clude

No. 14 Johm Chapman, respondent, vs, Chariss
J. Milis ot &l appolanis; and No, 208, Same vs,
Eame, wera argued togetner oy Ao J. Parver, of
codngs: for appeilant, aud by George F. Duinfurth
for reapondent,

No, M. W. M, Lovd and amether, respondemis.
ve, Wililamm W, Baros, appelinnt.—Sabmitted,

No. ¢5, Miles Keut nna oilners, appellants, v,
Hector 5. Kent nod others, respondenta—Argaed
by Jobm W. Denniag ol connscl jor appelisut, and
Ly J. J. Van Allen jor respondent.
mr?;*'s'.""" took & recess L0 luesday, September

UNITED STATES SUPREME COURT.
BOTTOMAY BOND— DISCHARGE OF LIEN.
Wasningros, June 24, 1875,
The followlsg opinions have been givea In the
United States Suprome Court:—

No, 41. The =hip Belie of thae Sea et al. we
Henry W, Jolinson and Andrew F. INgmos. Ap-
aul froge she Cleculs Court for the Lasiern dis-

iiversd the eplulan ef the Court. Very ¢
1he snip wWas moi discharged frofa the botivmry |
len uniess the boud was Beludily paid or usiess |
the Nuvsidants agreed 1o pay 1 and ook to the
froiclita, the general Avarags And Ide Insursnce
exclusively lor thelr reimbarsedients, Of aothal |
pAYment thare 18 0o evidence whtever. On thy .}
Acrivelof the ship at Now York Mr. k. A, Haminond, |
wio hud & mortgags upon har, Wiich with later- |
est amounted (o More than §30,000, took per inio |
lis possession, 1 virtne of anihenty conferred
by the murtgage, and emvloyed tae libelianis to
take up the bottomry bond, o collect the freight,
the genetal AVErsge AN INNUranioe, Wnd generaily
to transact (e business of tha vessel, Suobee.
quently this Srrangement wan asaentod to h{ LL]
owaer and the saarierer. Accordingly the libel.
JANE $00K up the nond by taking AD assigament |
of It iTom the Messra, Ward, who neld 1%, wnAa pro- |
ceeded to adjost the busimess of the ship, collect-
15&1.0 [retghts, gencral averuge sud rance,
at makiug the pecsssary disbursemant;
but a8 they Wwers unauie realize  from
tne nsmrapos  what was  axpaciod She
sums collected proved insaficient 10 pay
o sxpenses of discharging the snip, W08 commi-
sions A0 the Decessary dishaorsements, togethor
with ihe bettomry bond. They new claim she
right to apply whatevar they Rave beon able 1o
eotlect—Arat, 10 relmburse themeeives, the com-
Missions, DVCASAATY eXpabscA and disbarsemon’a
made by them on secount of tHe M), and sec-
and, to the disonarge of ihe M“.-r‘tolh“ louc- |
tng t0 the sulp for that purtion 6l Loe bond waich, |
by such merannlling of the fund, remains unpaid,
And such, we LHInK, are their rights, 11 they have
not been wurrendered. By the saugnments of the
pottoniry hond W them thay becams botiomry
creditors, and even |f thare had beet DO foch as-
gigumeni and Lad they in fact pald the bond at
tun  joetance of the owner wnd  mertgages,
they would Bave Deea sntitied In_equity e
the right of the botlomry crediter. Being thus
ereditors by bottomry and ase by payment on
behall of (ne umi 10T AXjenses, they Dave & Clear
Ilgl.s to appiF whatever iunds of the ship come
nio thelr haida—Aral, 1o the astisinciion of thelr
wasecured olplms, sad second, to the pond, and
20 (oK 10 the sl for apy nupaid balanee .1' the
pottomey. I, Bowever, winen they andertook
theiT Agemey thay agresa to ‘:r the bond, and
thus O1scharge (th ilen, [noking 1o the freight, Lhe
goneral avarege, And the insurance alone [or re-
imburse@ent, of to tho personal 1HabIlty of the
owWner, 48 100 Appo.laots (nalst tney did, tlt‘ can-
not now set ab & Hea on the akip. Mot we do Dot
teink whe evidenca establishes any sueh .t
ment, and (is egxistance (v quile improbabie, UIN‘
were adjasters ef “trl‘gu. and they de

1o ne employed 48 suen to athend te the L]
of the ship. To secure such em ne they

riee of Peunsylvanta.—Mr. Justice F(r“f C?- i
carly

thny wers aole and williag to de. At they ‘prc-
ud, ‘o

#0010 the Mesars, Ward, who held the bo

, to tha bDaokiapt, aad cam only diseberge Lhen-

libeliunts LAVE no lien fu admiralty for their tees l

on aceount of the silp thay had, aa We have said,
& right to apply the lusds they had o band, Lrat
to tne satisinetion orn'r.’m“a:m due them lor aych

fren, L e
only the remainder to the bonds,

]:llnpm they have the security of the vutlomry
en,

The aecree of the Cirenit Oourt v amrmed, with
intereat ul ibe rale alowed 10 Peousyivanle, aod
with costs,

EBANERUPT ACT-—ACCEPTANCE IN FAVOR OF AN
INSOLVENT,

No. 247, Harry Fox et al. vi, Edwio Gardner, 8s-
signee of Nichaolas Young, vankrupi—In error to
the reuit Court for the Westarn district of Wis.
conntn.—Mr, Justice Hunt delivered the opialon
of the Court. The plaintiifs |a error, under the |
partoership pame of Fox & loward, were rallrend I
contractors ou & portlon of toe Chicago and North-
westera Ralway. Thas defondant o error isihe
assiguee In bankruptey of one Nicnolas Young, a
sub-comtractor under them. The contruct wis
made Uctober 4, 15707  the  work was
fuisned sbout December 24, 1870, and Ml
f:_‘:lncui becama dus  on  December 18,

. bubssgueutly Young was sdjpudged a
bADATUPL Io pursuance of & petition ln bankrupicy
flled against him on the Teh of Janudry, 1871, aond
on the 1tk of September, 1872, the defendant In
error, as his assignee, inatiruied the procecdings
which are now before tois Court fer Teview, (o
compel the pavment of an aliegea balance due
from the plalntids in error to Young.

Under the rulings ol the District Court, which
were ptirmed by tie Ctrewti Coart, tha jary ren-
dered & verdict lu favor of the assignee [or the
sam of $4,000 47, of whieh the principal llems were

3,002 S0, clalmed by the plsintifs io error Lo have

ecn paid by them Lo the use of Young before the
fling of the petition In bankruptey. Il pursuances
of secepiances by them of Youug's dralt to that
amount, sud $402 20 of orders drawn on Young by
vartous stnall creditors o mvor of one Burroughs,
and, as is clalmed, with Young's consent, an
by the plainiil and charved up aeainst Youog sod
credited to Burrougbs belore the institution of
the procesdingd 10 bansruptey. The mas con-
troversy 1o the case |8 as to (he validity of these |
gumnu ander Abe provisions of the

ankraptey law of the Umied States, To |
meet  these claims the sssignes  proved
thas: when the bankrups gave the arails which are
cialmad to operate a4 paymens he was lnsolvent,
and that such losolvency was knowae to Fox and
Howard and to the ereditors o whom the dralts
were given; thist thev were given LY ihe baok- |
Tupt, with interest, o aford prelerstces forpid-
dan by the Hankropt ach, and thai they were au-
cepled by Fox and Howard i (rewl o thas aet,
The coutention of tms plaluuds 10 ercov I8 tound
in the fullowing extract irom the nrief of. their
counsel:—That ths Court Lelow was mistaken 1a
118 construciion of the thirty-Nfth section of the
Bankrapt sct. Toat scction dueds DO mubiorics
BUILE by WD assignee against debtors of the buuk-
rupt who have discanrged shewr sdebts to am or
pakl mooer to uvther persons for hiagse, witnip
the perioa of four er six rionths specitied 1o the
wot. It omly authorizes sukts agulnst such eredit-
ore of the bankrupt as have irandoicntly received
such pPayments,  Only the parties benelited by a
fravdulent preference ander the Baoskrapt wot are
Hable to toe asslgnes, The doctrine of the s
srick Coart. it 14 sad, leads 10 tie moat disis
trous cousequences, For U & deldor eannol re-
mpect tie orders of & Man in embarrassed cirgums-
stances, excent at Dis peril, theu he wili neces.
Earidy precipitate the conditea of nseivancy
ana bmakraptey, which 3 different  copree
might have prevented. 1t I8 bDellaved that vhm
AOUITING 18 cuntrary to common justice amd the
estaphighed principies of law.” The tuiriy-fl th
pection of the Eankrupt act provides that o Lrans-
scion like the ane we have presenied “shail be
veill, and toe seNlEaee may recover the property
or the valus of it [rom ihe person 80 receiviog it
or 30 to be benelliad.” The language of the sta-
tute autaorizmg the assignes ‘10 recover (he
propeciy, Or the Yalue 0! I, irom the persin so
receiving it or 8o L0 be benefited,” dues not cre.
mie & qualiication or (imuation of power. There
In ne URPICATION thal Lie party paylug I8 not also
hable. The words are those of caut marely,
Wie  unsiguie 0o power that
[ = bBad  been
statute, the pres.
prufeny or valna attempred
th e transierred belonged originaily to the buns-
rupt, OB e adjudicativn of baskrustey the pas.
pession a8d owneraship of he Mame wers Lrama.
ferred 1o Lhe nasignes, (Sectiom 14), Toesttempren
transier by the bankrapt woas (riondunlent aoad
vuld, It [oliows logically that the debtor get
buids is for ige assignes, aod thal the assignee
may sue (or i\ Tecovery. (Bee kolanwer Vs
Gemiry, 36 Cak, W5, Henson v, Hernch, 14 Mass,,
d&k) Upon pnncipie there would sesm & he
searee’y room for Goubl upon the potnt befors s, |
The pretended rumeal Or (rapsier of aubsfnu.
tinntj the devter of the vankrupt was lu (raud
ol e act ond liegal. 1. Wik @ lransscuion ex-
pressly forvidden Ly the statate, The jury fouad
that the lusolveucy of Young was knewn to
Fuox & Roward, sud to the creditors Ly
whom the drmts eerse  taken &t the
time they ware taken; that they wers given by
the bankrupt with Intent to create iortndden
referances, and that tney were accepied by Fox
£ Howard in fraud of the get. This Is & trans
sclion expressiy condemned bY Lhe stataie. I
RIGuants <hmply 1o thils  —Tue debitar of the bas<-
rupt seeks 10 proiect himsell against an adwmiticd
aebt Dy plending & paymens or substitntion,
which wnas 1R ITaus o the Bankrups act and,
tnerefore, vold. The proposition earries jts refu.
tation om Its faco, Fex & Howard ware iudested

e ———————————————————

selvas Ny a payment or satisiaction, which the juw
wi! aanction. A pagmeni of transier condemaed
by the aXxpress terms of the Bankrupt wct cannot

rotect them. There (s no diMeulty 1o the cdpe,

L 1S said they RCCEDIANCES WEPE a4 part of an [liegwl
contraes, and no actlon will e upon (hem in laver
of the parties making the cluim to tham, AMrined,

BEOROANIZATION OF THE MAIE RAILWAY CUM-
PANT OUNDRR THE AcT oF 186l—miGurs ov

THE PRAFLARED STOCRECLDERS.

Ne. 148, Thomas 58, John, appeiiaat. ¥4, The Erie
Hatlway Company.—Appeal (rom the Clrouit Conrs
for the Southern Distriet of New York, Mr. Jus-
tice Swayue deliversd the opimion of the Court.
Thin Is an appeal in equity (rom the Ciretis Court
of the Uniled States fer the Boutnern Dwirlot of
New York. 1ha ixels of the case are undisputed.
By an act of ibe Lagisiatare of New York of the

24th of April, 1832, & corporation knowia as ihe
New York and Hrie Raurond Compuany waa cro-
ated. Tho company issued five succasslve series
of me&mwmn‘ 1 the aggregats tn about
$20,000, The 1rss seriey was mum by & Mon
upan ue road gives hy statnte. & Other serism
were sscured by u}ml. Tha bonds were
nsualiy aesignated aA Arst, secomd, third, fousth
and itk moTigage bonds, According to Lheir places
respastively In

BRueO URARCUIT

bo 8 the amoont of about $7,000,000, Tn 1859
ﬁ"r&rhmm bankrEpt. ,ﬁomuu#'v-
lossiiuted te eniorce the
-uln:u.m & receiver was appointed.
held and operated the road unty whe aMurs of tue
co@pany were reorgasised. This oocurred i
1804 Frior to that ume tae lins of the roal ex-
tended from Plermoat to Dunkirg, but the com-
pany had taken | of other rusds in New Jer-
sey, aud of the Lﬂﬂﬁ Gk properiy on the dodsom
iuver, oppadite 10 New York. Thess latter roads
wave Lo compruy access to Jersey City, sid She
dock property was (he eadiein terminus of wWia
roiil.,  Lenses of Othar rowds to the e ¥
0yt necessary to be apeciiically moutioned slao:
eXwited, Ontne 23d of Ocwber, 184, the shags-
boiders nng creditord of he cominany entersa
inta an amicable agrecment providiog for she ad-
justimieus of s flabidiies,  Thersufter sl woe
prnpurhy and aects of Lhe cempany were soid ua-
aer s decree In tae lorecivsura suit wnd were
boaght 1 by the trostoss for e benent of the
pariies ju lnterest, pursuant to a8 clagse 10 the
rTesanl. A new corparation, voder phe name
of the Eria Rallway, was orguniged, pursuint 1o
wotéd of the Legisinture of New York of the 4th of
April, 1880, April 4, sl s Mareh 24 1868 AU
the property of the old company bought by tap
trustesd wis translerred Lo Lig new corporation,
bus skl subject to wil the liens a enguin-
Uragces upon ib whlen sulsistod. bafora
the fureclorure and sale. The wgreoement of
18560 was lncorporatod into ke deeree of sale, ABd
WhE recogniessd sod ssanolioned by the several
actmofl the Leglslutare under which the new cor-
puration was orgalied. It wid also made apare
O Lo arbcies of assoglotion or charier of that
coinpany, Lis eblygatory elfect LU this cise is Dol
questianed, The third articke declures:—1he
capital  stock of sMid  company 18 diviaed
inro  cowwmon  caplial Etock and pre-
ferred capital stock. The wihele amouns of sald

common stock of sald  company s 115,500
Bhares, eacl of  the  par value of  §lio,
being o amount  equai $0 Lthe ontstandin

chpttil Stook of gne New York and krie Rallrow
Company, The whole amount ol the pralerred
capitnl stoek of sad  company to be equul
tu the amount of the twial ubsecured and
Judgment debt of the Nuw York ana Erie Ratl-
rord Company, Wit Wnierest therson, 88 provided
bry the contract rejerred to 1o said wcls, and by the
provieons of the sald wet passed April 4 1881,
When RE0CTTRINAY pUrsuant to the provisions of said
Ace” Tne mowount of preferred stock outstana-
log o 1802 was §8,005, 700, O the sist of Degam-
ber, 1804, It was $5,630,010. Ths Afta article o the
wgreement wus 8 10Lowa i—"Fuil—5uch of us a8
are holders of the couveruvle, sluking mnd aad
osher upsecursd bonds of smid company herehy
RgFes to eXchauge our Fespectlve bonds fer pre-
ferred stock ol ke smount wild tne priucipal of
our bouds, with coupons now overdus, and lor
wwe yours ln advauce added, snd to deposit our
bonds with sald trustecs, Lo be 50 eXchangod, re-
celving therator receipts of the form marked *B.’
Sugh preferred stock 18 Lo be eutitlead to

relerred dividends out of rhe net  earu-
ngn earned  In the current  year,
bubt wos  otherwisg), mot o exceed Geven

per cent in auy oue year, payable semi-anmaslly,
witer payment of werigage luteresi and deiayea
coupons in full.” Toe act of April &, 1861, enacied
the last uarnquph‘ 1 these terms—sacklon 4.
Sald preferred stock stall be entitied o prefurced
dividenus ous of the net earnings of said i
eurncd ln toe current year, but not otbherwise;
not to excecd seveu par cent L0 Any one Year, pay-
avle semi-sunualiy, siter psywent of mo e
interest aud delayed coupons in full: aud the
Rolders therso! may vote, personally or by proxy,
at all meatinpgs of the c¢orporation, It the same
manner is the holders of cummon stock, but niw
vsherwise,”" The complainsut s the howder of 300
shares of the preierred stock. The compauy psid
the delayed coupons and w dividend of fve per
eent on  wil the prelerred slock ter tha

ear 1863 und Beven ;cr ceut  monnoally
nerealler until md,--ur: 8, Since that g
notblug bas beeu pard, After tue lasuing of the
preferred § ock the Colmpany took isas-n of sav-
el waditional roads  Sone of them have becn
profitable and sowme wol. Tie pew campany totk
the loases neid by the old company, with an obll-
gation te pay the sonual reuts which (he latier
was bound to pay. These rents amounted in the
‘elr 1862 o $372,400, The annopal rents of the al-
onsl loases taken by the new company
awounted in the year 1868 to SHI6,107. Subee-
uent LW 1882 the company borrowod $5,000,000,
'or which I gave sreriing bonds, hearing ioteress
&b the rate of S1X per vent per sunoni, payanie
The inferest paid upon this debt ia
1568 wns $3s5404 08, The money was bor-
rowed for the remair and equpment of the
Fuads of the company, snd was expended aocord.
iumiy. The oet earulugs ol the compsnuy doriug
toe year Lsgs, alver desucting the lntereast paid om
e ortgage debia aximting when the prelerrad
BLock was Lssued, wus leas than §830,000, Toe pay-
ment of all the rents and interest upon the sser-
liug bouds absurbed wore thau thsl eutire Sum.
If no rents and no inierest apon tne staring
pouds nad been pald during st year thersa womd
nave beeld MOre LAAD enough of the pet earnings
leit to I.r“ the dividends clutimed by the complain-
nut, no imterest And beeu paid on Lhe stering
bouds and no Tenis wnder the leases made Minte
the prelerred stock wa® issued there womld
have been enougl remsiniug tw have palt ‘a
wimall pari of she divideuds; but no part of such
dividends could have been pald widiout leavieg
unpatd some pari of the Interest on Lhe sieriing
bonds, and Of the rents under the [vases mado
Alnge the preferred stock wad lssued. Tne com-
pininans clatins that Bls rights are to be denei-
mined by the guate of ¢ which exisisd when
his K1OCK Was lssued, and that they are in Do wise
afMected by toe iew=ed tuken and the bonds iasisd
Ly the compasy theiealter. Hence he coniends
tuut foll dividends stoald have been paid befors
any part of Lhe net eurnings were apbiied 10 puy-
ment of the interest on ibe steriine boads sod the
rents unaer-the leases of owher roads o the new
curporation. The defendant (msists that shis jn-
terest and the recis of ali the [ennea were geces,

" garlly to be first fally paid. Toe complalnant Mled

il in 1560, 1o gniorce his view of the case.
depends jor 1t8 solution

tnis
The t}ueallil resented
wholly upon the conwtrudtion given o Lhe Rith
clause of the agreement of 1888, and the loartn
section of Lthe set of 196L They are wleutical In
eMeot as regards toe¢ point to be consluesed,

The original lakers of the preje ted slock wero
ereditors, They sbandened that positlon and be.
came atockholders, They thereapon ceased Lo be
the former and call only be regarded as the latter,
I ey surrendered their debts and recaived lo pe-
turn stock of LO# same amount, which gave thewm
A thance for aaouni dividends of séven per cami
and e volge by vollog b S chowes ol these b
whou the allairs of e Cowpaily were Lo Lo -
winistersd, What they were 0 receive was
not interest bot dividends, aud Lhey were
to receive them o priority Lo the Loldecs of the
commen stuck. The istter couid receive bolhing
uall the former were aubtisled. Toe maximam
putable on 1he prefer;ed stock was specified. 16
wugnt be less or nuihing. I could ool be mere,
Tue mmodnt soiject to the lmit proscyioed
depended wholly npon the resdge of s met
carhings applcabie la that war. The i
employed U5 apt te express the relation of the
stockMolders, Nome (o exoress the relatiun of
oreditors 18 jouyd o the (ssirament, sud there s
nothiang from wolch toe inteat o couluue that
relition amy jongéer cdn b iaferred.  Afler s

lengihy discussion of twe poinils presented the
Conrs ~ wmy:=We hold that he computa-
tion by Lue compaoy ior the year 19569

wad made upon the proper bLasid, and Lhat she
complstunnt is concivded Uy it, We ars of the
opimion that she reuls for (hat year, nccruing
puder ieases tikem by the company alter the
Iesulog of the prejerred stock, and Le intereat
upon Lhe sterling booan for THat year wers prop-
erly pald, und tnat thece were no mel carnings
earsed (b that year which could be properiy ap-
pligd 1a paymens of preferred dividends, Taese
Yiews are [(atal to the complainant's cane. L
have carefuily examined all thoe sutaoricies re-
ferred t0 by his learncd counsel. Noae of them
Are 1o hostility to the counciusivos al Which we
huva arrived,
‘Ihe decrea of the Circuit Ceurt Is alirmed,

BOARD OF JOLICE.

At & meeiing of the Hoard of Piilee O muie
sloners, bald yesterday, It was Tespived LiaL the
appliication of the Meoninies’ Nitionsl Bank tor
connecting wner vanlls oF telurap’ with fhe
Firsh preciuct siatlon houss ba grianted, under
the folluwing conditions, which shall apply to ail
inatitutione which ure pow or may hereafler b
allowed 1o connect heir vadits or bBatidings with

aiy of th2 police sisiion housed in the cliy of New
York:—

Mirst—Healore boing put tn oparalion the connec.
ons apove referred to ankll b iInspscied and ap
provad (n writing of the Superimtendant of Teue-
gragng of the Follce Deparneil.

Aecvnd=Lligse Lelegraphic conpections shall be
eontinued during the pieasure of the Board of
Puitee, and carejessness (n Lhe malusisnsnce or
use ol the conusction or in the opruing OF e osing
of the vaoiia, wheraby pollesmen are called 1o the
Iwitations antecessariy, skl be deemod sam.
clont caure for withamwiag the permission te
make telegraphic conmsction with e varioos
siaiion hodeen.

TIFE PROPOSED NEW
GROUND,

PARADE

LECTEN PROM MAYOR WIORHAM AGALIST 1%
PYMTARLISITMENT.

Two yeata ago the Legisiature passed s lLiw
AuthOTIEME W0e purchnse of iand, ¥ e lald oar wa
anew parade ground, in ihe upper part of he
iiand, The provatls co2t of 18ls work will be,
according 1o estimates, abont $2,000,000, Al who
Inst meeting of the Roard of=Apportionmens
Qomptrolier Green oferad & _resolutiom eon-
desmnatory o the proposition. Yesterday Mavor
Wickhewm transmitied tue ilowing leciar, in re-
Intion e the matter, W 'ars Comwmissioner ste

o Papcyprive Deranywesy, Orry Hapr, ‘
Nzw Yo, Jono 28 l?fl
n%n ® 0. Smeainy, President Deparunenl of Fabily
AR =

My attantion has been ealled to the Mel fhat proeeed-

fugs have beon institured to have emtu-luntrnll fatie

s & nied by the So Court
?h‘am' ':‘}'““ nﬂllmw d’l p’ﬁuu "
the np Mr\n.l \$iand, I am surps at lnu‘m-
Tormation, e supposed nb‘ bt hIT:
uul.ln::?w I Aprii i m;.ml W be
Parks anfuu that stoh proceedings o Y
proses ? not espader AR7 M
1Y or justificalion sy this time for omﬁm.
Inio which would ba reqeired | Hn'm procesd ints are

n steps De tiken

., And I recommend tha
3":;?:.-.. ‘%cmri‘iu mm rﬁ.',llr :‘}'n{ rmlﬂlw.




